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AN ASSAULT ON A PUBLIC OFFICIAL IN THE PENAL
CODE OF 1997 AGAINST THE BACKGROUND OF
OTHER NORMATIVE CODE SOLUTIONS IN POLAND
IN THE 20TH CENTURY — AN OUTLINE
OF THE ISSUES

The purpose of this publication is to show différeghts protected by law regarding the
crime of assault on public officials in variousnaimal law code solutions in Poland in the
20th century. To achieve the research objectivesused a comparative-normative method
to examine the shape of specific criminal provisiom Poland. The study’'s results found
differences between undemocratic and democratiesysand confirmed that criminal law,
in terms of protection of state institutions, iseflection of the political system of the state.
The article presents issues regarding an assaalpablic official under the provisions of the
legal system in Poland. Different definitions anterpretations of the term ‘public official’
resulting from the changes in the political systamd the law of the country required appro-
priate legal solutions in the Penal Code. The pmoéscomprehensive systematisation of
provisions in the field of substantive criminal lastarted with the Penal Code of 1932,
although it did not include the legal definitiontbe concept of a public official. The current
act of June 6, 1997 and its subsequent amendnmraduced a more precise distinction and
legal instruments for penalising an assault ontdipuofficial.
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1. INTRODUCTION

Polish criminal law, over the 20th century, hasle®d and has been transformed, which
was undoubtedly dictated by legal and politicalditans. In order to present the afore-
mentioned development path, one should focus maimiyrree normative acts determining
the substantive criminal law system in Poland. Béginning of this process should be seen
in the Criminal Code of 1932, the so-called MakacewCode, which ordered the applicable
provisions previously adapted from the criminal $aef the partitioning powers. In the
Penal Code from 1932, the legislator was guidethbyprinciples of subjectivity, indivi-
dualisation of punishment and humanitarianism, afabve all, introduced in the Polish
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codification of criminal law a division into gen¢nd specific. Referring to the research
problem outlined in the title, it is worth notingatt the penal act of 1932 did not use the
concept of a public official. Chapter XLI of the @®concerned crimes strictly official, at
the same time in the glossary of statutory expoessiwe do not find the specified legal
definition of a public official. Designators of thconcept are distinguished on the basis of
specific duties and rights arising from their fuans in relation to the institution of the
state. Such a brief explanation of the statutoncept was supplemented by Article 91 § 5,
in which it was stated that military persons shalib be included in the mentioned group.
Makarewicz Code was a formal model for subsequentigal acts arising on the canvas
of communist fights for the creation, with the h@dp more precisely the supervision of the
services of the Soviet Union), of a people's stateong them, the Penal Code of the Polish
Army of September 23, 1944 played a significang relipplemented successively by rele-
vant decrees and the Act of April 5, 1955 on tlamdfer to common courts of the existing
jurisdiction of military courts in criminal mattexs civilians, officers of public security
bodies, Civil Militia and Prison Service (Marek,@¥). The evolution of legislation on
criminalization and penalization of offenses diesctgainst public (political) authorities
and economic interests (which in the post-war pesieere called counterrevolutionary
attacks) led to the formation in the penal cod&3§9 of legal norms typical of the assump-
tions of the so-called real socialism, containecthiapter XIX of the Code (Makowski,
1932; http://febuw.uw.edu.pl/dlibra/doccontent?id89® — as of March 2, 2019). There-
fore, the nature and essence of the analysed oasganrblem require defining the notion of
a public official during the period of functionirgf the undemocratic political system in
Poland after 1945, and its modification after 19&#jch is enabled by the normative
description in the glossary of statutory expressjiémArt. 120 of the Penal Act of 1969. In
this case, the legislator indicated that:

“A public official is: a person who is an employeka state administration, unless
he performs only service activities; judge, peaplay judge, prosecutor; a person
holding a managerial position or performing funoigelated to a special responsi-
bility for protecting public order or security, far protecting social property; a per-
son performing active military service; anothergoer benefiting from a special
legal protection provision for public officials” (ie Act of 19 April 1969 Penal
Code, Art. 120 § 11, Journal of Laws 1969 No. 18ni94).

However, in the current penal code of June 6, 189Article 115 8§13, the following
issue was casuistically described:

“A public official is: 1) the President of the Regic of Poland; 2) MP, senator,
councillor; 2a) member of the European Parliam8&ng judge, lay judge, prosecu-
tor, officer of the financial preparatory body betsuperior body over the financial
body of preparatory proceedings, notary publiclifiaprobation officer, trustee,

court supervisor and administrator, a person adaimtig in disciplinary bodies

operating under the Act; 4) a person who is an eyga of a government admi-
nistration, other state authority or local governimeunless they perform only
service activities, as well as another person ¢oetktent in which they are entitled
to issue administrative decisions; 5) a person istem employee of a state control
body or a local government control body, unlesyg fferform only service activities;
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6) a person holding a managerial position in anoskete institution; 7) an officer

of a body appointed to protect public security orofficer of Prison Service; 8)

a person performing active military service, witle £xception of territorial military

service on disposition; 9) an employee of an irggamal criminal tribunal, unless
they perform only service activities” (Act of Ju6e1997 — Penal Code. Art. 115
§ 13, Journal of Laws 1997 No. 88, item 553).

The above-mentioned regulations in their origirezision did not specify the term “per-
son performing a public function” or the term “iormection with performing a public func-
tion”. This situation initiated a doctrinal disputggarding the relationship of these concepts
to a public official. According to the dominant wigit should be pointed out that these
concepts are broader than the circle of designattonresponding to the code definitions.
This state of affairs was reflected in the jurisfgnce of the Supreme Court (Kardas, 2005).
In the judgment of the Supreme Court of Novemberl®B9 (file ref. No. WKN 27/00), it
was stated that a doctor employed in the publidtihhesrvice can be considered a public
official only when his official activities are conmted with functions of an administrative
nature. At the same time, a person performing actiilitary service (public officer), who
is bound by an employment contract and performis fiis private time, conducting the
outlined activity, and it will not be related toetlstatus of a soldier, it is not possible to
commit a crime, the subject of which may be onbyplerson referred to in Article 115 § 13
(Judgment of the Supreme Court of November 27, 26@0reference number: WKN
27/00).

Along with the amendment to the Penal Code of dul®003, a distinction was made,
adding to Article 115 § 19 and thus introducing ¢bacept of a person performing a public
function, typing that it is

“a public official, a member of a local governmeatperson employed in an orga-
nizational unit with public funds, unless they penh only service activities, as well
as another person whose rights and obligationsenfield of public activity are
specified or recognized by law or an internaticagideement binding the Republic
of Poland” (Penal Code of 1997, art. 115 § 19).

Consequently, the concept of art. 115 § 19 of theaPAct of 1997, in its collection
contains all the addressees to whom the term pofficial mentioned in Article 115 8§13
of the Penal Code of 1997 refers. The cited vieveflected in the thesis of the Supreme
Court's decision of 7 May 2012 (file ref. no. V K&2/11), in which the following state-
ment was used:

“The legislator does not make the status of a pepgyforming a public function
conditional on being provided with the competeréssue decisions in the sphere
of public activity. There is no such restrictivaterion in the content of art. 115 §
19 of the Criminal Code. As is clear from its wangliin fine, a person who in public
activities exercises the rights and obligationsHjgel in the Act also performs the
public function (...)" (Order of the Supreme Couoft7 May 2012, file reference
number: V KK 402/11).
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When analysing the definition of a public officiahe should also distinguish “a person
performing exclusively service activities” (Dukidtagérska, 2010), who in their action
have been deprived of “decision-making slack” andsdnot perform substantive activities,
and thus cannot be qualified to any of the groumsered by art. 115 § 13 or 19; from
a “person in a managerial position” in accordanith their competence issuing the instruc-
tions to the first of the indicated groups (Dukidagorska, 2010). It is also worth noting
that in accordance with the amendment of 22 Ma@l12“legal protection provided for
public officials during or in connection with theqformance of official duties is also used
by the public officer if the unlawful attack on higrson was undertaken because of his
profession or position held” (Penal Code of 199%,281a). In addition, the current Penal
Code, together with the amendment of 1 July 20 stroduced Art. 231b, in which
protection was granted to “a person who, in theessary defence, refutes the attack on any
other good protected by law, by protecting secwitpublic order, enjoys legal protection
provided for public officials” (Penal Code of 19%#t. 231b) however, it should be ex-
cluded from this scope when “the act of the pegtetrof the attack violates only the honour
or dignity of that person” (Penal Code of 1997, 281b).

2. ASSAULT ON PUBLIC OFFICIALS IN POLISH CODE SOLUT IONS

Crimes related to the attack on a public officiatiie 1997 Criminal Act were collected
in Chapter XXIX, however, it should be noted thatitications of this category were also
included in Chapter XVII, regarding crimes agaitigt Republic. Among them, in particu-
lar, art. 134 of the Criminal Code and 135 of thianthal Code, and therefore, respectively,
the assassination attempt on the life of the Peasidf the Republic of Poland and the
assault and insults of the President of the RepualblPoland (Penal Code of 1997, art. 134—
—135).The criminalization of acts directed agathgt state is dictated by the legislator's
intention that the penal law of 1997 is to safeduhe values presented in the constitution,
such as the rule of law, and also aims to protectonstitutional organs of the Republic of
Poland. The expression of this concept is the cdmkart. 128 of the Penal Code, whose
subject of protection are the above-mentionedtinstins of the Republic of Poland (Penal
Code of 1997, see ibid, art. 128). The key elenfi@ntheir separation is the conjunctive
fulfilment of two conditions, that is, they musttae same time be constitutional organs,
i.e. at least those mentioned in the constitutiod the organs of the Republic of Poland
(Kardas, 1999). This group can only include ertitfeat carry out standard functions related
to the democratic principle of the separation ofvprs with their activities. The Sejm and
Senate are protected by art. 128 of the Penal 8ot legislative core, while the executive
should include the President of the Republic ofRd) the President and Vice-President of
the Council of Ministers, the Council of Ministeaad individual Ministers. The Constitu-
tional Tribunal and State Tribunal, the Supremer€as well as the Supreme Administra-
tive Court are protected from among judicial auities (Regulation of the President of the
Republic of July 11, 1932 — Penal Code, art. 94 do2rnal of Laws 1932 No. 60, item
571).As a conclusion, Chapter XVIlI is not intendedgbrotect a particular political system,
but it is nevertheless intended to protect it agfaimon-constitutional activities aimed at
changing it. The presented regulation is a contionaf the Polish criminal law tradition,
as it refers to the penal code of J. Makarewicz) whed the terminology of state crimes,
which included, inter alia, an attempt on the éifed health of the President of the Republic
of Poland (Article 94 8§ 1()Regulation of the President of the Republic ofyJul, 1932 —
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Penal Code, art. 94 § 1), an attempt to removéthsident from office and seizure of his
authority, the use of violence or threats to infiloe the activities of the President (Article
94 § 2)Regulation of the President of the Republic ofdul, 1932 — Penal Code), as well
as an attack on the main organs of power (Arti&e (Regulation of the President of the
Republic of July 11, 1932 — Penal Code, Art. 9% &ethis topic: Marek, 2000). Analysing
the issue in question, it is impossible not to eothat the legislature of the Polish People's
Republic did not include a legal norm in the permde of 1969, strictly corresponding to
the criminalization of the assault and active &ttac the President (the institution of the
President did not appear in the Constitution ofRRt.), however in art. 126, which crimi-
nalized this type of act, the subject matter ofdtime was significantly expanded, defined
as a public official or a political activist (Thecof 19 April 1969 Penal Code, art. 126).
In art. 120 § 11 of the Penal Act of 1969, the migbn of the concept of a public official is
included, which should be understood as designatiociuded in 7 subsets (as already
mentioned): as persons who are employees of tteadministration, unless they perform
exclusively service activities. In addition, a pubbfficial within the meaning of art. 120
§ 11 is (appropriate direct indication again here):

“judge, people's lay judge and prosecutor; a pehedding a managerial position or
performing functions related to a special respdliigitin another state organiza-
tional unit, cooperative organization or other aborganization of working people;
a person particularly responsible for the protectibpublic order or security or for
the protection of social property; a person perfagnactive military service; another
person benefiting from a special provision undgalgrotection provided for public
officials” (The Act of 19 April 1969 Penal Codet.at20 § 11).

The seventh subset are also MPs and councillorsh®©ather hand, a political activist
should be understood as a person engaged in pblitmrk, but it is not necessarily a per-
manent function. The essential issue for understgrtie principles of the practical appli-
cation of this provision was to determine the righatected. It is life and health, only of
a public official and political activist, which irfips the impossibility of cumulative quali-
fication with provisions protecting life and heailthgeneral. Freedom may also be the direct
object of the assault, but in such a situationcdibited act may consist only in deprivation
of liberty (Andrejew,Swida, Wolter, 1973). In light of this regulation,can be concluded
that all opposition activists associated with moeats such as “Solidarity” or “Confede-
ration of Independent Poland” would also be pragcand therefore a series of detentions
based on the legal basis of the Decree of 12 Deee881 on martial law should be con-
sidered as an offense criminalized in art. 12éhef@riminal Code, which is, in this case,
unlawful deprivation of liberty. However, the sutijside of the offense is distinguished by
its intentionality, and more precisely the diretention of the attack on a legally protected
good, which is, inter alia, the internal securifyttte State. The constitution of the Polish
People's Republic also explicitly indicates othartioular values, which include the PRL
system, people's power and the fight against dapitalLegal relativism and the use of
criminal law as an element of political struggleilisstrated by the criminal case of
Wiadystaw Frasyniuk, who was detained on chargéemfanizing and managing strikes
in a number of enterprises and institutions in Lo&#esia — inspiring and organizing street
protest actions and demonstrations — organizingraadaging underground activities of
union structures” (File reference number of the :IPRN Wr 23/359/9). The degree of
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criminal record of the offense specified in art6 2 £ of the Criminal Code of 1969 was
emphasized by the legislator by penalizing the gra&on for the analysed crime. It is
categorized in art. 128 8 of this Act, as an offense punishable by imprisentfrom one

to 10 years. For comparison, the analogous prawsaf the currently applicable Penal
Code, in principle, do not treat the preparati@ystas a form of crime. As an exception,
the consumption relationship between art. 128 gaat. 134 of the Penal Code from 1997.
The provision penalizing the assassination attemphe life of the President (art. 134), in
the current penal code, does not classify thisatémm of origin of the crime as punisha-
ble. However, this is supplemented by the provisibart. 128 § 2, in which the legislator
has penalized preparation for an attack on a datistial state authority, which of course
is also the President of the Republic of Polanach@P€ode of 1997, art. 128 § 2). It should
be noted that for committing a crime of assassmatif the President, there is a criminal
sanction of not less than 12 years imprisonmetealty of 25 years imprisonment or life
imprisonment is also possible (Penal Code of 199,134). It follows that the Polish
legislator, classifying this crime as one of thestrgevere in the Penal Code, assumed that
this is, in its very nature, reprehensible and Kiglocially harmful, regardless of whether
the effect of the assassination would be the defatie President or not. The crime is there-
fore of a formal nature. Such criminalization ingglithat attempted murder is treated as an
accomplished crime. Therefore, the causative aetithe any attack that will pose a threat
to a good protected by law, which is the life of tAresident directly, and indirectly the
security of the Republic of Poland and the stapitif the State. The denomination of
a prohibited act thus defined is a reflection of AR6 section 2 of the Constitution (Kardas,
1999), in which the legislator made the followitgtement: “The President of the Republic
of Poland watches over the observance of the Qatisti, guards the sovereignty and se-
curity of the state and the inviolability and intigg of its territory” (The Constitution of the
Republic of Poland of April 2, 1997 adopted by Ntional Assembly on April 2, 1997,
adopted by the Nation in a constitutional referendun May 25, 1997, signed by the Pres-
ident of the Republic of Poland on July 16, 1997, #6 section 2, Journal of Laws 1997
No. 78, item 483).Crime under art. 134 may be cameahionly intentionally. The party
can therefore take the form of both direct andItieguintent. In addition, contrary to the
Criminal Code of 1969, the current law does nournegthat the assassination attempt was
undertaken for the “enemy of the Polish PeopleisuRkc” (Polish Republic), while the
previous codification distinguished this directibmaention as a sign of an act specified in
art. 126 8§ 1 of the Penal Code (from 1969).

At the same time, the described crime does notuesththe issue related to the broadly
understood attack on the President of the RepualbllPoland as a public official. An act
from art. 135, which is assault and insulting tlresiRlent, is threatened by much lighter
sanctions. This is the equivalent of an active @tsm the person of the President of the

3 In accordance with art. 126 § 1 “Who, in the Hespurpose of the Polish People's Republic,
commits a violent assassination of a public officaa political activist, shall be punishable by
imprisonment for not less than 10 years or thetdpanalty”. See: (The Criminal Code of 1969,
art. 126 § 1).

4 The legislator in this provision made the follogistatement: "§ 1. Whoever makes preparations
for the crime referred to in art. 122, 123, 124082, in art. 126 8 1 or in art. 127, is subjectte
penalty of deprivation of liberty for a term of &ten 1 and 10 years”. See: (The Criminal Code of
1969, art. 128 8§1).



An assault on a public official in the penal cade 77

Republic of Poland and the offense of insulting Eresident of the Republic of Poland,
which were the first and second paragraphs ofl2i.of the Criminal Code from 1932. At
the same time, the criminal law of 1969 did notude a separate legal provision (the lack
of the President's institution in the PRL, whichswaready mentioned), which would
strictly reflect the content of the norm from thedle of J. Makarewicz. However, crimina-
lizing such behaviour in the Penal Code from 1968utd be seen in art. 126 § 2, whose
subject matter is based on a violent attack oréadth of the officer or political activist or
the deprivation of liberty of these persons, ad aglin art. 233 and art. 236 regarding an
active assault on a public official or a persohetp in connection with the performance of
official duties and insulting the above-mentiondsgjeats of crime (Kardas, 1999).

For a full understanding of the essence of art.df3Be current Penal Code, it is neces-
sary to specify the concept of active assault.réstiingly, it had the same connotations
under the 1969 Act, the implication of which istthiae interpretation developed on the
basis of this code is valid in relation to the n€®. The term should be understood as
“violent action against the body being attacked] #s action must take the shape of at
least an attack on bodily inviolability” (Andrejest al., 1973). From such a definite feature
of the subject side, it follows that the offensefis formal nature, because there is no need
to have any effect of the said action, while thkjsctive side appears only as a direct in-
tention, as indicated by the hallmarks of causatistion. Offense stipulated in art. 135 of
the current Code is also a lex specialis in refetiothe offenses under Art. 222 and art. 223
and art. 128, relating to the activities of statgtitutions and local government, as well as
the attack on the constitutional body of the Rejoulil Poland.

3. INFRINGEMENT OF THE INVIOLABILITY OF A PUBLIC OF FICIAL
AND RELATED ACTS CRIME

The offense of violating the inviolability of anfafer, due to a good protected by law
related to human dignity, should be considered sizeaial provision in relation to the of-
fense under Art. 217 of the Penal Code, i.e. vimtaof inviolability®. In turn, the interpre-
tation of this provision is necessarily relatedita 41 of the Polish Constitutirwhich is
a guarantee of inviolability and personal freedblowever, the subject of protection in art.

5 The legislator in this provision made the follagistatement: "§ 1. Whoever strikes a person or
otherwise violates his or her physical integrity,subject to a fine, the penalty of restriction of
liberty or the penalty of deprivation of libertyrfap to a year. § 2. If the violation of inviolalb
was caused by provocative behaviour of the injypedon or if the injured person responded by
violating inviolability, the court may waive the pusition of a penalty. § 3. The prosecution is
based on private prosecution”. See: (Penal Cod8%7.1, art. 217).

6 The constitution-maker pointed out in this cadsa:t"1. Everyone is guaranteed personal inviola-
bility and personal freedom. Deprivation or restoic of liberty may occur only on the terms and
in the manner specified in the Act. 2. Everyonerideg of liberty not on the basis of a court judg-
ment has the right to appeal to a court in ordémtoediately determine the legality of that depri-
vation. The imprisonment is immediately notifiedthe family or person indicated by the deprived
of liberty. 3. Everyone detained should be infornmachediately and in a manner understandable
to him about the reasons for detention. He shoald\ailable to the court within 48 hours of his
arrest. The detainee should be released if, wiHithours of being placed at the disposal of the
court, he is not served with the court's decisiometention on remand with the charges presented.
4. Everyone deprived of liberty should be treatechihumane manner. 5. Everyone unlawfully
deprived of liberty has the right to compensatid®ge: (Constitution of 1997..., art. 41).



78 J. Kuczur, T. Kuczur

222 of the current Penal Code (violation of ancffis inviolability) is complex, its im-
portant aspect is the proper operation of a staligcal government institution that requires
attack-free activity that is the subject of a diraction of a public official or a person to
help him during or in connection with the perforroarof official duties (Zoll, 1999). It is
worth noting that the complexity of a good protedb law is a phenomenon occurring in
crimes in which the causative act clearly harmdifeehealth or inviolability of man, and
thus affects the functioning of broadly underststate organs and the stability of the nor-
mative system, as well as the principles of thas@in of powers. The equivalent of the
provision under consideration in the Criminal AELO69 is Art. 233, which already in its
literal wording indicates differences in the featuthat determine the causative act, despite
the fact that it uses the already described aspé@stive assault. The crime features de-
fined in this way have a broader scope than thiatiim of physical integrity, because they
take into account forms constituting an attemptitdate physical integrity, but it should
be noted that not all such behaviour can be cladsds active assault. According to A.
Zoll's view: “It is not an active assault to pushatficer away to escape. This behaviour
carries the features of physical integrity” (Zdl999). The Penal Code of 1969 also distin-
guished the qualified type of the above featurdclvtvas specified in art. 234 § 1 regarding
assault of relatively low social harm. In this ca$e set of objects of the crime included
both persons such as an officer of the CitizendtiMi(MO) or other body appointed to
protect public order and security, as well as dic@f of the penitentiary service, the mili-
tary internal service, the volunteer reserve of M@ the protection of railways. The legis-
lator in § 2 of the said provision, taking into aoat the serious bodily injury or health
disorder of the persons mentioned, provided fagerous criminal sanction, namely im-
prisonment for not less than 3 years. The situadiattined in this way initiated a doctrinal
dispute over the subject matter of art. 234 § thefPenal Code. The amendment to the
penal code of 1995 took into account the postulptesented, however, as a result, all of
art. 234 was deleted, although at the same timera severe penalty was imposed on an
act, which resulted in a serious damage to thetthefleach public official or a helping
person. Criminal liability was also tightened oe thasis of the Criminal Act of 1997 (Ma-
rek, 2000). The legislator in art. 223 § 2 statéchs a result of an active assault there was
an effect in the form of serious damage to thethexla public official or a helping person,
the perpetrator shall be subject to the penaltjepfivation of liberty for a term of between
2 and 12 years” ( Penal Code of 1997, art. 223 § 2)

The act of art. 233 of the Criminal Code from 19880 corresponds to the offence that
was criminalized in art. 223 8 bf the current criminal act. Once again, it shdugdnoted
that the jurisprudence line developed on the bafsiBe no longer binding Penal Code re-
garding the features of active assault is integitil the understanding of this concept under

7 In this provision, the legislator made the follog/statement: “Whoever commits an active assault
on a public official or a person to assist in castios with performing official duties shall be sabj
to the penalty of deprivation of liberty for a teahbetween 6 months and 5 years”.

8 The legislator pointed out in this provision th& 1. Who, acting jointly and in agreement with
another person or using a firearm, knife or othenilarly dangerous object or an incapacitating
agent, commits an active assault on a public affizi a person to help him during or in connection
with the performance of official duties, is subjezthe penalty of deprivation of liberty for arer
of between 1 and 10 years. § 2. If as a resulhafdlive assault there was an effect in the form of
severe damage to the health of a public officiah grerson to help him, the perpetrator shall be
subject to the penalty of deprivation of liberty foto 12 years.
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current law. However, this does not change thetfattother features determining the caus-
ative act of a criminal act under Art. 223 8§81 of fhenal Code of 1997 are an interesting
research problem. The language interpretationeptvision indicates that active assault
must occur in one of two forms that assume “adtmngtly and in consultation with another
person or using a firearm, knife or other similathngerous object or a means of incapac-
itation” (Penal Code of 1997, art. 233). Thustripbses, as a form of committing the crime
of complicity, referred to in Article 18 §1 of tiiRenal Cod& According to A. Zoll's view:

“The Act in art. 223 requires qualified complicity the sense that there must be
at least three accomplices. This definition of thethod of committing an active
assault is justified by the fact that the substarfabe offense under Art. 223 is the
possibility of a serious threat to the securitygfublic official or a person taken for
his assistance (the crime of abstract exposuranget)” (Zoll, 1999).

However, M. Bojarski unequivocally stated that “grevision for liability requires that
this behaviour be undertaken jointly and in agresnmeith another person” (Bojarski,
2015). On the other hand, according to A. Zollabglogy, in a situation where one or two
people are actively assaulted, and they also dusethe hazardous measures referred to
in Article 223, such behaviour should be classifesdfulfilling the hallmarks of art. 222.
The main determinant for understanding the essehds legal norm is also the correct
interpretation of the other circumstances of tHgett party affecting penalisation. First of
all, a distinction should be made between the quiscef 'using' and 'utilising'. The first of
these terms has a narrower scope, it boils dowrsittgy a given object during the imple-
mentation of the already mentioned active assahk. second wording, however, whose
meaning is best reflected in art. 280 §2 (ZOlffenses against state institutions and local
governmenfin:] Penal Codé¥, according to the opinion of the Supreme Couruthbe
understood as

“(...) manipulation of means, including their pretgion. Therefore, any form of
demonstrating a firearm, knife or other dangerdjea to cause fear and a sense of
threat (»intimidation«) will be a form of utilisintpis object within the meaning of
Article 280 82 of the Criminal Code” (Bojarski, 28)1

The outlined in this way the act of utilising tagiplace on the side of the subject of the
prohibited act in relation to a public official usrdtood as an object may result in the real-
ization of the features of an offense under Arél 82, that is, “forcing a public official or

9 In accordance with art. 18 § 1 of the Penal Ctidesponsible for perpetration not only the person
who performs a criminal act alone or jointly anctonsultation with another person, but also the
one who directs the execution of a criminal aceahgther person or by using the dependence of
another person on himself, recommends that he ppedach of deed. Penal Code, art. 18 § 1.

10 1n art. 280 the wording was used: “§ 1. Who steasing violence against a person or threatening
to use it immediately or bringing a person to aestd unconsciousness or vulnerability, shall be
punishable by imprisonment from 2 to 12 years. § the perpetrator of robbery uses a firearm,
with a knife or other similarly dangerous objectnoeans of incapacitation or acts in a different
way directly threatening to life or together withagher person who uses such a weapon, object,
means or method, shall be punishable by imprisohfoemot less than 3 years”. See: (Penal Code
of 1997..., art. 280).
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a person helping him to undertake or abandon leffalal activity” (Penal Code of 1997,
art. 224 § 2).

4. INSULTING OF THE PUBLIC OFFICIAL

An important matter of consideration is also thewaer Article 226 81 of the current
Criminal Code, which provides for a fine, restictiof liberty or imprisonment for a year
for insulting a public official or a helping persdhis therefore a lex specialis in relation to
legi generali that is art. 216 of the Criminal CHde&vhich is insulting a man. Modal cir-
cumstances should be indicated as the elementatitfating these two provisions, because
the first one strictly protects the dignity of abtia official or a helping person, while the
object of protection of the second one is the img@etation of Art. 30 of the Constitution
of the Republic of Poladd It should also be noted that the modal featufehis crime
evolved under the influence of the judgment of @wstitutional Tribunal of October 11,
2006, in which the Constitutional Tribunal decidkdt art. 226 § 1 “(...) to the extent that
it penalizes insults on a public official or a halp person made not in public or made
publicly, but not while performing official dutiess incompatible with Art. 54 section 1 in
connection from art. 31. Section 3 of the Polisim§idution™? After the change in the penal
code, two modal circumstances were defined, whiaktroccur conjunctively. The same
situation took place under the Criminal Act of 1969

Following the provision provided for in 8 3 art.@the court may refrain from imposing
a penalty if the features from § 1 and 2 have Befitled by the injured party as a result
of provocation or retaliation on his side, the $afior also provided for in art. 226 § 2 proper
application of the provision of art. 222'82This, in turn, indicates that if the act was ealis

11 The legislator in the said provision indicatedttt§ 1. Whoever insults another person in hispres
ence or even in his absence, but in public orénititention that insults reach that person, stall b
subject to a fine or the penalty of restrictionliberty. § 2. Whoever insults another person by
means of mass communication is subject to a firepenalty of restriction of liberty or the depri-
vation of liberty for up to a year. § 3. If the uliswas caused by provocative behaviour of the
injured party or if the injured party respondedviglation of bodily inviolability or mutual insult,
the court may waive the imposition of a penaltyl. 8n the event of a conviction for an offense
specified in § 2, the court may order an interestlie injured party, the Polish Red Cross or for
another social purpose indicated by the injuredyp& 5. Prosecution is carried out by private
prosecution”.

The constitution-maker indicates that “Naturad &malienable human dignity is a source of human
and citizen freedom and rights. It is inviolableldis respect and protection is the responsikilfity
the public authorities”.

Citation after: Dukiet-Nagoérska, 2010. Accordingatrt. 54 section 1 “Everyone shall be guaran-
teed the freedom to express their views and toimbiad disseminate information” 31 section 3,
the constitution-maker indicates that “Restrictionghe use of constitutional freedoms and rights
may be established only by law and only when threyreecessary in a democratic state for its
security or public order, or for the protectiontbé environment, public health and morality, or
freedom and the rights of others. These limitatioasnot affect the substance of freedoms and
rights.

According to the wording of art. 222 of the Pe@alde: “§ 1. Who violates the physical integrity
of a public official or a person to help him duriagin connection with the performance of official
duties, shall be subject to a fine, the penalfesfriction of liberty or the deprivation of libgror

up to 3 years. § 2. If the act specified in § 1 wagsed by improper behaviour of an officer or
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by inappropriate behaviour of an officer or persorassist him, the court may apply ex-
traordinary mitigation of punishment, and even rerae its imposition. Whereas in § 3 the
qualified type is presented, which consists inlimsg or humiliating the constitutional body
of the Republic of Poland, i.e. “each body mentibirethe Constitution of the Republic of
Poland, i.e. the Sejm, Senate, President of theilitiepof Poland, Council of Ministers,
Prime Minister, government administration bodiesal government, courts and tribunals,
the Supreme Audit Office, the Ombudsman, the Nati@noadcasting Council.” (Cit. after
Bojarski [in:] Bojarski, 2015). However, this ptien is partly in opposition to the opinion
of A. Zoll according to which "the President of tRepublic of Poland is not directly subject
since he is protected against the insults by 88.812" (Zoll, 1999). The offense under art.
226 83 will also constitute defamation of the abawentioned authorities. In this situation,
there is a real, but negligible convergence of lagans, by applying the principle of con-
sumption. However, in the remaining scope it ispadsible to classify such an act and it
should be considered as an offense under Art. 212r& (Zoll, 1999).

5. SUMMARY

To sum up, the Makarewicz Code of 1932, in whidh [dygislator initiated the process
of comprehensive systematization of provisiondanfteld of substantive criminal law, did
not include the legal definition of the conceptaopublic official or clerk. However, it
distinguished designates of these concepts on dbkes of their individualized features,
including duties and powers in relations with statgitutions, which served as the basis
for distinguishing clerical offenses, assembledhapter XLI of the code. In addition, as
mentioned at the beginning, the legislator alsduohed military persons in the analysed
group. Whereas art. 120 § 11 of the Penal Cod®691the legislator clearly defined the
designations of the concept of a public officiawever, in further provisions, he also uses
the concept of a political activist, which in tutoes not appear in the glossary of statutory
expressions, and at the same time is vague, asdeghues many possibilities for interpre-
tation. This procedure enabled, in conjunction wlid other provisions of the criminal law
of 1969, as well as the principles expressed inQbestitution of the Polish People's Re-
public, instrumental treatment of society, whichsvaeprived of a sense of the guarantee
function of the law. At the same time, it shoulddmphasized that the indicated solution is
unacceptable on the basis of generally acceptésldége standards of a democratic state
of law. It was only the current criminal act of &6, 1997, using, among other things,
synthetic provisions (Giezek, 2015), that prevemtddoad interpretation of the individual,
highly rubberized concepts that were applicablesutice 1969 Code. Furthermore, the fact
that the current Penal Code in comparison withQbastitution of 1997, should be like an
emanation of the guarantee function of criminal ,lamd thus shape the relationship
between the individual and the state apparatusamyathat ensures the application of the
basic principles of criminal law in line with thermstitutional standards of a democratic
state of law (Giezek, 2015). In view of the abovegwsed statements and referring to spe-
cific material rules, it should be recognised tliathe case of law protected rights related
to the functioning of institutions belonging to tBeate, material criminal law is a kind of
representation of the political system of the sttitidne political system is democratic, then

person to assist him, the court may apply extraamyi mitigation of punishment, and even re-
nounce its imposition”.
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criminal law in this area is also democratic; wiaard the political system is undemocratic
(totalitarian or authoritarian), then criminal lalso (in general) takes that form.
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